United States Court ofAppeals 
for the Second Circuit 



APPELLANT'S 

BRIEF 



IN THÜ UNITED STATES COURT OF APPIALS 
FOR THL SECOND CIRCUIT 

BLLMA MAIGNAN, : NO. 75-4178 

App»llant : 

-V- ; 

UNITED STATES : 

DEPARTMENT OF : 

JUSTICE, INS : 

App»lle#» : FEBRUARY 13, 1976 

BRIEF AND APPENDIX 





I 


* 









IN THE UNITED STATES CX)URT OF APPEALS 


FOR THE SECOND CIRCUIT 


BLEMA MAIGNAN, 

Petitioner-Appellant 


v. 


UNITE^ STATES DEPARTMENT OF 
JUST: £, IMMIGRATION AND 
NATURALIZATION SERVICE, 

Respondent-Appellee 


) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 


NO. 75-4178 


FEBRUARY 13, 1976 


PETITION FOR REVIEW 
BOARD OF IMMIGRATION APPEALS ORDER 


BRIEF FOR PETITIONER APPELLANT 


VICTOR M. FERRANTE, ESQ. 
Attomey for Appellant 
285 Golden Hill Street 
Bridgeport, Connecticut 06604 






Page 

1 


TABLE OF CONTENTS 


Index to Citations 

Statement Of Issue....... 2 

Statement Of The Case. •••• . 2 

Argument. •••••••••.••••••••••••••••••••• 5 

Conclusion..... 9 












I 


1 


INDEX TO CITATIONS 


Mattcr of McCARTtfY . 10 I.N. 227 (1963) 
Matter of VELASQUEZ-HERNANDEZ. 11 I.N. 

78iTT?S<n- 


Page 

6, 7 
7 



8 U.S.C. 1254 

8 U.S.C. 1101 
8 U.S.C. 1182 

8 U.S.C. 1204 


STATUTES CITED 


2 . 3 , 
5, 6, 
8, 9 

2, 5 

2 . 3 , 

7 

2 


4, 

7. 


6, 



b 



2 


STATEMENT OF ISSUE 


DOES PETITIONER, A NATIVE OF AN ADJACENT ISLAND COME WITHIN 
THE SAVING PROVISO OF 8 U.S.C. 1254(f)(3). 


STATEMENT OF CASE 


The Petitioner was admitted to the United States 
as a visitor for pleasure January 20, 1967 for an authorized 
stay until March 1, 1967. On June 14, 1967 (Rec. #26) at a 
hearing conducted by an Immigration Judge, the Petitioner 
was found deportable but was granted voluntary departure. 


The Petitioner appealed that decision and made 
various motions to reopen proceedings but finally on 
July 18, 1968 (Rec. #11) the Petitioner was ordered de- 
ported to Haiti. The Petitioner faiJed to appear for 
deportation. 

°n February 22, 1971 the Petitioner married a 
United States permanent resident alieu who was also a 
Haitian citizen and native who applied on behalf of the 
Petitioner for verification of her lawful permanent resi- 
dence August 11, 1972. (Rec. #10) This procedure was done 
in order to establish special immigrant visa eligibility 
for the Petitioner, a Western Hemisphere native as a 
spouse of a United States permanent resident, 8 U.S.C. 

1101(a) (21), 8 U.S.C. 1182 (a' (14), 8 U.S.C. 1204. 


UM 




But any person who is under an outstanding order 
of deportation is ineligible to receive a visa unless the 
Attomey General has consented to his reapplying for ad- 
mission, 8 U.S.C. 1182(a)(17). Because of this provision 
of law, the Petitioner applied for permission to reapply 
for admission into the United States after deportation 
(Rec. #9). This was denied December 8, 1972 by the 
District Director in New York City. 

Subsequently, Petitioner appealed the District 
Director's denial to the Regional Commissioner who dis- 
missed the appeal April 10, 1973 (Rec. #4; APP,- 7). 
Thereafter the Petitioner instituted Habeas Corpus pro- 
ceedings in the United States District Court, District of 
Connecticut, United States ex rel. BLEMA MAIGNAN v. JAMES 
E. SMITH, District Director . H-53. This Habeas Corpus was 
disraissed by Newman, J., September 28, 1973. 

As of January 20, 1974, the Petitioner had re- 
mained in the United States seven years. He therefore on 
March 11, 1974 filed with the Service at Hartford a Forra 
I-256A "Application for Suspension of Deportation" (Rec. 

#2; APP.-l ) under 8 U.S.C. 1254 (a)(l), Sec. 244 (a)(l) 
of the Iramigration and Nationality Act. 

But the Board of Immigration Appeals in a decision 
dated June 11, 1975 denied the I-256A finding that the 
Petitioner was ineligible for such relief under 8 U.S.C. 
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1254(f)(3), Sec. 244 (f)(3 ) of the Immigration and Nationality 
Act (Rec. #1; APP.- 5). Wheieupon the District Director at 
Hartford on August 18, 1975 put back into effect the original 

May 1973 deportation order. 

Petitioner seeks review of that deportation order 
and of the Board of Immigration Appeals decision of June 11, 
1975 failing to suspend the deportation in this Petition 
for Review filed with this Court in August, 1975. 


% 



ARGUMENT 


I. DOES PETITIONER, A NATIVE OP AN ADJACENT ISLAND COME 
WITHIN THE SAVING PROVISO OF 8 U.S.C. 12S4(£)(3). 

The issue here presented is a relatively narrow 
one. It is conceded at the outset that the Board of Immi- 
gration Appeals was correct in holding that the provisions 
of 8 U.S.C. 1254(a) permitting suspension of deportation 
do not apply to a native of Haiti, an adjacent island de- 
fined under 8 U.S.C. 1101(b)(5). But that same 8 U.S.C. 

1254 provides in Sec.(f) "That the Attomey General may... 
agree to...granting...suspension of deportation...if such 
alien establishes...that he is ineligible to obtain a non- 
quota immigrant visa." 

Despite the dear exception listed in the statute 
and despite the fact that the administrative record is re- 
plete with evidence that the Petitioner is statutorily in- 
eligible to receive a special immigramt nonquota visa be- 
cause of the outstanding order of deportation, the Board 
of Immigration Appeals summarily dismissed the application 
for suspension of deportation without even mentioning the 
saving clause of the statute and its applicability or lack 
thereof to the Petitioner. We agree that 8 U.S.C. 1254(f) 
(3) only permits suspension of deportation at the discretion 
of the Attomey General and that the Attomey Genera) ioes 
not automatically have to grant suspension of deportation 
to every native of an adjacent island who is ineligible to 







obtain a nonquota immigrant visa; but at least the Attorney 
General must consider the evidence in the process of exer- 
cising that discretion. Just siraply to state that natives 
of contiguous islands are ineligible for 8 U.S.C. 1254 re- 
lief without considering whether such a native comes within 
the exceptions listed in the very same statute is êm abuse 
of discretion. 

Certainly the Board of Imraigration Appeals has 
adjudicated raatters involving this very exception before. 

Thus in Matter of McCarthy . March 29, 1963, 10 I.N. 227, the 
issues raised under 8 U.S.C. 1254 involved a Canadian native. 
A Canadian native is "a native of (a) country contiguous to 
the United States or of any adjacent island" and is there- 
fore excluded from the benefits of 8 U.S.C. 1254. But the 
Board of Immigration Appeals in the McCarthy case found hira 
to be ineligible to obtain a nonquota immigrant visa and 
therefore within the exception to the law. 

How? Well, McCarthy was twice convicted of criraes 
involving moral turpitude. Under 8 U.S.C. 1182(a)(9) such 
aliens are inelxgible to receive visas just as are aliens 
who have been de;x>rted under 8 U.S.C. 1182(a)(17). Since 
McCarthy was ineligible to receive a visa under 8 U.S.C. 

1182, then the Boaro of Imraigration Appeals found that al- 
though he was a native of a contiguous country, he would 
still be entitled to the benefits of 8 U.S.C. 1254. 
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Similarly, a native of Mexico ineligible to re- 
ceive a visa under 8 U.S.C. 1182(a)(14) because he could not 
obtain a labor certification as a cook's helper was granted 
relief under 8 U.S.C. 1254 although a native of a contiguous 
country because the Board of Immigration Appeals found hira 
to come within the saving clause, Matter of VELASQUEZ- 


HERNANDEZ . 11 I.N. 781 (1966) as one ineligible to obtain a 
nonquota immigrant visa* 

Why then did not the Board of Immigration Appeals 
follow its own precedents in the instant case. Is not 
MAIGNAN ineligible to receive a nonquota visa under 8 U.S.C. 
1182(a)(17) the same as McCARTHY , ineligible to receive a 
visa unc'.er 8 U.S.C. 1182(a)(9) and e U.S.C. 1182(a)(14)? If 
he is different from these two cases, then was he at least 
not entitled to an explanation of the differences found by 
the Board of Immigration Appeals? 

But we do not consider him different from McCarthy 
and VELASQUEZ-HERNANDEZ. We think that the Board just failed 
to look at the record. It failed to note that the Regional 
Commissioner on April 10, 1973 had failed to grant Petitioner 
permission to reapply for admission to the United States 
after deportation or removal, had failed in other words to 
eliminate the ineligibility for visa contained in 8 U.S.C. 
1182(a)(17). We note that the Board of Immigration Appeals 
as the repository of the ultimate administrative appeal 
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remedy is independent, even though a part, of the Immigra- 
tion and Naturalization Service; but even though independent, 
when it considers an appeal, the Board must consider wl.at 
other divisions of the agency have done. It must take 
administrative notice of the Regional Commissioner's doing, 
for instance. 

This it failed to do in the instant case. Had it 
done so, then it would have raet the issue of MAIGNAN'S in- 
eligibility for a visa and would have then exercised an 
informed discretion on the subject of 8 U.S.C. 1254 relief. 

Since it did not exercise such an informed dis- 
cretion, we hold the decision of the Board should be re- 
versed. 


* 


1 
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CONCLUSION 

The Petitioner does come within the exception to 
8 U.S.C. 1254(f)(3); and the Board of Immigration Appeals in 
the exercise of the discretior granted to the Attomey 
General under that statute should have corsidered his 
"Application for Suspension of Deportation". It was an 
abuse of discretion for the Board of Immigration Appeals to 
consider the exception. 


TUE PETITIONER APPELLANT 
BLEMA MAIGNAN 



His Attomey 
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File: A14 886 100 - Hartford Ju,% UiS^ 

In re: BLidnA liAIGNAN 
IN DLPORTATIOU PROCLEDINGG 


tiOTlON 


ON BEltALF OF RESPONDENT : dro se 


CHARGE: 


Order: Section 241(a)(9), I&N Act (8 U.S.C. 

125I(a)(9)) - Nonimmigrant - 
failed to comply 


APPLICATION: 


Reopening to apply for suspension of 
deportation under section 244(a)(l) 
of the Jürauicration and Nationality Act 


i 



Thia case relates to a nativa and citizen of Haiti, 
maie, married, 57 years of age, who last enterad the 
United Statea aa a nonioxnigrant viaitor on January 20, 
1967. He was found deportabli on tha above charge on 
June 14, 1967. 

Thia matter is before ua on the raspondant's appli- 
cation (lorm I-256A) for sur.pcnsion ol' deportation 
under section 244(a)(l) of the Inmlgration and Nation- 
ality Act. 

The respondent h/ia not filed a foroal motion to re- 
open and the application for section 244(a)(l) relief 
ia unsupported. In any case, tha respondent is in- 
eligible to hava bis deportation auapendad under sec- 
tion 244 (a) of the Act inasxnuch aa the provislona of 
section 244(a) of the Act shall not be appllcable to 
an alien who ia a native of any country contiguous to 
the United States or of any adjacent island naned in 
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sectlon 101(b)(5) o£ th« Act (section 244(f), Iami- 
gration aod Nationality Act). Section 101(b)(5) 
statce that the tera "adjecent islends N includes 
Haiti. In the circuastances, we shall deny the re- 
spondent's request to reopen to apply for suspension 
of deportation. Accordingly, the following order 
viill be entered. 

ORDFR: The motion is denied. 


Chalman 


























v/ith h.is ’./iJc in cr. cc;.l .^rou- rolationship prior to r..nrrtc.;c. 

..oi. icü*c»i»c j t.ic. ..c* lii.u fwurcc »o vc cu»n tc I.citi »or po»*iict» 
cnd reiigiouc rcacons. 

It is i.ot ncccayary Xor ua .o co«cr..:i:.c vhich of thc a.jplicnr.t's s 
t.cr.ts v/crc »ruc cnc , ...«»c»i v/cro «t.co. _,»c rccox*». 0 pcc*»^ «or ; ;cc« 

V.'c a^roo v/ith thc Discrict Dirccfcr that tho applicant's total disrc 0 a: 
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IV' 


IN THE UNITED STATES COUFT OF APPEALS 
FOR THE SECOND CIRCUIT 


BLEMA MAIGNAN, 


P«titioner-Appellant ) 


NO. 75-4178 


UNITED STATES DEPARTMEN'r OF 
JUSTICE, IMMIGRATION AND 
NATURALIZATION SERVICE, 

Respondent-Appellee 


FEBRUARY 13, 1976 


CERTIFICATION 


This is to certify that two (2) copies of the 
enclosed Petition For Review - Board Of Immiqration Appeals 
Order and Appendix were raailed this 13th day of February, 
1976, postage prepaid, to Thomas Bellot, Assistant United 
States Attomey, Foley Square, New York, Now York, 10007. 
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